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A. IDENTITY OF PETITIONER 

Andrew M. Steele, petitioner here and appellant below, requests 

this Court grant review of the decision designated in Pmt B ofthe petition. 

B. COURT OF APPEALS DECISION 

Pursuant to RAP 13.4, Mr. Steele requests this Court grant review 

of the decision of the Comt of Appeals, No. 44840-8-TI (December 2, 

2014). A copy of the decision is attached as Appendix A. 

C. ISSUES PRESENTED FOR REVIEW 

1. The Fifth Amendment right against self-incrimination prohibits 

admission of a suspect's statements elicited during a custodial 

interrogation, in the absence of evidence the suspect was advised of his 

Miranda 1 rights, and that he knowingly, intelligently, and voluntarily 

waived those rights. A suspect is subject to custodial inteiTogation when 

his freedom of action is curtailed in any significant way and he is subject 

to express or implicit questioning by a state agent. Mr. Steele agreed to 

meet a detective in a store parking Jot only after the detective visited Mr. 

Steele's home, knocked on the door and windows, attempted to contact 

him by telephone two times, and called Mr. Steele's wife. Unexpectedly, 

the detective anivcd at the parking lot with a second detective and several 

marked patrol cars were positioned in the lot. Although Mr. Steele agreed 

1 A4iranda v. Ari:onu, 364 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966). 



to show the detectives where he last saw the fiream1. he was searched for 

weapons prior to getting into an unmarked patrol car and driven to the 

location, during which time he was expressly questioned by one detective. 

At the location, Mr. Steele remained in the patrol car watched by one 

detective '·at all times'' while the other detective unsuccessfully searched 

for the firearm. Mr. Steele was then asked to "voluntarily" go to the police 

station where he was formally arrested and advised of his Miranda rights 

fm the first time. whereupon he gave a formal statement. Under these 

circumstances, does the Court of Appeals' ruling that Mr. Steele was not 

in custody until he was formally atTested conflict with decisions by this 

Com1 regarding a "custodial'' intenogation, raise a significant question of 

law under the state and federal constitutions, and involve an issue of 

substantial public interest that should be determined by this Com1'! 

2. In Stare v. Grayson,2 this Court.rulcd that a sentencing court 

abuses its discretion when it categorically rethses to consider a Drug 

Offender Sentencing Alternative (DOSA) for an eligible offender. The 

sentencing judge here denied Mr. Steele's request for a DOSA based on 

his '"personal creed" to categorically deny a DOSA tor any defendant with 

an o±Tender score above '9. · Docs the Court of Appeals ruling that the 

court did not abuse its discretion conflict with this Court's decision in 

2 154 Wn.2d 333, Ill P.3d 1183 (2005). 
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Grayson and involve an issue of substantial public interest that should be 

determined by this Court? 

D. STATEMENT OF TI-lE CASE 

Officer Joshua Deroche's truck was broken into and a backpack 

containing his uni l'orm. badge. ammunition, and a personal firearm was 

taken. RP 106, 107, 108-09. 113. The f'o!IO\ving day, Detective Stuart 

Hoisington received a telephone call from James Baldwin who reported 

that Andrew Steele had been at his house the previous evening and 

showed hirn a backpack containing a police uniform, a police badge, a 

holster,andatirearm.RP135.138, 147.149-59,176. 

Detective Hoisington went to Mr. Steele's house, spoke on the 

telephone with his wife. and twice spoke on the telephone with Mr. Steele, 

after which Mr. Steele agreed to meet in ti·ont of a grocery store. RP 30-

32, 154-55. Detective Hoisington went to the store with Detective Erik 

Timothy and he anangcd tor several marked patrol cars to be in the 

parking lot. RP 15 5. Detective Hoisington informed Mr. Steele that 

locating the stolen items was a ''priority'' and he asked whether Mr. Steele 

could show him where to find the items. RP 34-35. Mr. Steele stated he 

was at a truck stop when he saw an unknown man drop a backpack in a 

brushy area behind the service station, his curiosity was piqued, he 

3 



retrieved the backpack, and then retumed it to the bushes. RP 54. He then 

'·agreed to accompany'' the detectives to the truck stop. RP 36. 

Mr. Steele was searched prior to getting into the back of Detective 

Timothy's unmarked patrol car. RP 36. During the 10-15 minute drive, 

Detective Hoisington and Mr. Steele "continu[ ed] to have a conversation" 

about the stolen items. RP 3 7. At the truck stop, Mr. Steele remained in 

the car while the detectives took turns searching the brushy area indicated 

by Mr. Steele, \Vithout success. RP 160-61. One detective stayed with Mr. 

Steele in the car ·'at all times. RP 38-4Ct 55. 

Following the unsuc.cessful search, Ms. Steele acquiesced to 

Detective Hoisington's request that he go to the police station and give a 

formal statement. RP 161. Mr. Steele was placed in an interview room 

and, approximately one hour and twenty-five minutes after the meeting in 

front of the store. he was finally advised of his Miranda rights and he gave 

a formal statement. RP 45: Ex. 3. 

Mr. Steele was charged with tirst degree unlawful possession of a 

firearm, possession of a stolen fircam1, and third degree possession of 

stolen property. CP 21-22. The trial court denied Mr. Steele's motion to 

suppress his pre-warning and post-warning statements to the police. RP 

28-87; CP 1 0-18, 72. Mr. Steele was convicted as charged. CP 28-30. 

4 



At sentencing, Mr. Steele requested a DOSA. RP 394-86. The 

court refused to consider the request, and stated, ··well, everyone has a 

smi of personal creed that they need to follow. I have a creed that I believe 

people can change you, but I also believe that people who have otTenders 

[sic] that exceed nine shouldn't get the benefits ofleniency.'' RP 391. 

Accordingly, the couti imposed a standard range sentence. CP 55-59, 67-

68. 

On appeal. Mr. Steele argued the trial court erroneously admitted 

his statements elicited during the custodial intenogation at the parking lot 

and in the patrol car without the benefit of Miranda warnings, as well his 

tainted post-warning statement. The Court of Appeals ruled Mr. Steele 

was not in custody because he "voluntmily'· agreed to show the detectives 

where he last saw the items and he would not have been atTested had he 

refused to cooperate. Opinion at 7. 

Mr. Steele also argued the trial court abused its discretion in 

categorically refusing to consider a DOSA sentence based on its '"personal 

creed" to deny a DOSA for any defendant with an otTender score'9.' The 

Court of Appeals ruled the com1 did not abuse its discretion because it 

also referred to Mr. Steele's failure to take advantage of' prior treatment 

opportunities. Opinion at 9-10. 

5 



1. The Court of Appeals' ruling that Mr. Steele was 
not in custody at the parking lot and in the patrol 
car conflicts with decisions by this Court and by the 
United States Supreme Court regarding custodial 
interrogations. 

The Fifth Amendment to the United States Constitution and Article 

1. section 9 of the Washington Constitution guarantee a suspect the right 

against self-incrimination. State v. Easter, 130 Wn.2d 228, 235, 922 P.2d 

1285 ( 1996). The right against sel !'-incrimination is liberally construed in 

favor of the suspect. ld. at 236 (citing JJoffinan v. United States, 341 U.S. 

479,486,71 S.Ct. 814,95 L.Ed.2d 1118 (1951)). Accordingly. a suspect 

must be advised of his right to remain silent prior to any custodial 

interrogation. Mirando, 384 U.S. at 444-45. Miranda warnings are 

required whenever the suspect is "in custody or othenFise depril'ed ofhis 

.fi"eedom of'action in any significant H'ay:' Orozco v. Texas, 394 U.S. 324, 

327, 89 S.Ct. 1095,22 L.Ed.2d 311 (1969) (quoting Miranda, 384 U.S. at 

477) (emphasis in original): accord Thompson v. Keohane, 516 U.S. 99, 

112, I 16 S. Ct. 457, 133 L. Ed.2d 383 ( 1995). Whether a suspect is ''in 

custody'· is determined by the totality of the circumstances. including 

\Vhether the suspect was infonned that he was free to leave. United States 

l'. Craighead, 539 F.Jd I 073, 1082, I 087 (9th Cir. 2008); see also State v. 

Lorenz, 152 Wn.2d 22, 36-37, 93 P.3d 133 (2004) ("An objective test is 

6 



used to determine whether a defendant is in custody -whether a 

reasonable person in the individual's position would believe he or she was 

in police custody to a degree associated with formal arrest" (citing 

Berkemer v. McCarty, 468 U.S. 420, 440. 104 S.Ct. 3138, 82 L.Ed.2d 317 

(1984)). 

Under the totality of circumstances here. Mr. Steele was in custody 

and not free to leave the parking lot of his own volition. Prior to the 

meeting, Detective Hoisington had reason to believe that Mr. Steele, a 

known felon, had been or \Vas in possession of the officer's stolen t1reann. 

RP 30. Mr. Steele agreed to meet in the parking lot only after Detective 

Hoisington went to his house. spoke on the telephone with his wife, and 

twice spoke on the telephone with Mr. Steele, all in a single day. RP 30-

32. Detective Hoisington arrived at the parking lot accompanied by 

Detective Erik Timothy. both of whom wore visible weapons. RP 32-33, 

48. In addition to arriving with a second otlicer, Detective Hoisington 

arranged for several marked patrol cars to '"position[] themselves in the 

neighborhood based on the fact that there was a firearm involved in the 

incident:· RP 33. 49-50. Mr. Steele was frisked prior to getting into the 

back of Detective Timothy's patrol car and he remained under watch ''at 

all times'' during the search of the truck stop. RP 36-40, 53, 55. 

Throughout this time, Mr. Steele was never informed that he did not have 

7 



to respond to the questioning. he could tcnninate the interview. or he was 

fl·ee to leave. RP 56-57, 59-60. '·[T]he absence of police advisement that 

the suspect is not under fonnal arrest, or that the suspect is at libet1y to 

decline to answer questions, has been identified as an impm1ant indicium 

of the existence of a custodial setting.'' United States v. Grijjin, 922 F.2d 

1343, 1350 (81
h Cir. 1990). 

The Court of Appeals ruled \1r. Steele was not in custody because 

he agreed to meet the detective in the parking lot and to show them where 

he last saw the stolen items. Opinion at 6. This ruling contlates voluntarily 

meeting with police with freedom to terminate the meeting. Even before 

meeting in the parking lot. Detective Hoisington asked Mr. Steele to help 

locate a stolen firearm, the very possession of which was a felony, 

compounded by the fact that Mr. Steele, a known felon. was prohibited 

from possessing any tirearm. Given the det<::ctive·s urgency in 

investigating the stolen firearm and badge and his tip that Mr. Steele had 

been in possession of the items. it is unreasonable to conclude Detective 

Hoisington would have allowed Mr. Steele to freely leave the parking lot. 

Under these circumstances, Mr. Steele's freedom of movement was 

restricted and he was '·in custody'' for purposes of Miranda. The Court of 

Appeals ruling to the contrary is conflicts with Mimndo, Loren~. and nthLT 

deci~ions by this Coun and hy the Unill..·d States Supreme Court regcmling 

8 



'\:ustodiar· int<~JTngation, raises a significant question oflaw under the 

federal and state constitutions, and involves an issue of substantial public 

interest that should be determined by this Court. Pursuant to RAP 

13.4(b)(l), (3), and (4), this Court should accept review. 

2. The record does not support Court of Appeals' 
ruling that the trial court meaningfully considered 
Mr. Steele's request for a DOSA. 

The DOSA program. RCW 9.94A.660, authorizes a sentencing 

judge to give eligible non-violent otrenders a reduced term of 

incarceration, substance abuse treatment. and increased supervision, in an 

effort to assist those otienders recover from their addictions. Grayson, 154 

Wn.2d at 337-38. Every defendant is entitled to ask the sentencing court 

for meaningful consideration of his or her request for a DOSA. !d. at 342. 

ln general, a com1's decision to grant or deny a DOSA is not subject to 

appeal, on the grounds that the court has discretion to impose a sentence 

within the standard range set by the Legislature and a DOSA sentence 

falls within the standard range. State v. Williams, 141 Wn.2d 143, 147, 65 

P.3d 1214 (2003). A defendant may, however, challenge the procedure by 

which a standard range sentence is imposed. !d. at 14 7. 

Tn Grayson, the trial court refused the defendant's request for a 

DOSA on the ground: 
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the Srate no longer has money available to freal people 
who go through !he DOSA program. So [think in this case 
if I granted him a DOSA it would be merely to the effect of 
it cutting his sentence in half. I'm unwilling to do that for 
this purpose alone. There's no money available. He's not 
going to get any treatment; it's denied. 

154 Wn.2d at 337 (emphasis in original). On appeal, this Court 

acknowledged that Mr. Grayson was not a good candidate for a DOSA 

and likely would not receive a DOSA on remand. !d. at 343. Nonetheless, 

this Court reversed the sentencing court, and ruled, "Considering all of the 

circumstances. the trial court categorically refused to consider a statutorily 

authorized sentencing altemative, and that is reversible error." !d. at 342. 

Similarly here, the sentencing court did not contest Mr. Steele's 

eligibility for a DOSA, but, rather, categorically refused to consider his 

request, based on its ··personal creed'' to deny a DOSA for any defendant 

with an oflender score above '9'. The court stated: 

Well. everyone has a smi of personal creed that they 
need to 10\Jow. 1 have a creed that 1 believe people can 
change you. but I also believe that people who have 
offenders [sic] that exceed nine shouldn't get the benefits 
of leniency. Mr. Steele knew what his issues were. He 
knew when he asked tor the last DOSA that if he didn't 
change his ways. and specifically the examiner said if he 
doesn't stop hanging with people that get him to usc once 
again and cause him to relapse, he'll be right back in the 
system. Those were prophetic words in 2007 when they 
were spoken. 

With an offender score nine plus lsicl, if you want 
to be an addict and you want to usc, then you need to find a 
way to do that without stealing from other people or 

10 



victimizing other people. You haven't done that. 1 don't 
teel an urge to give you a DOSA sentence to avoid a 
lengthy prison term. The prison term is caused by your 
ottender score, and those are items that you created for 
yourself. 

RP 391-92. 

The Legislature, however, did not link DOSA eligibility to a 

defendant's otTcnder score. Therefore, the court's blanket refusal to 

cnte11ain Mr. Steele's request based entirely on his offender score was a 

categorical rejection and contrary to the purpose of the DOSA program. 

The Court of Appeals did not cite, much less address, the 

sentencing court's ·'personal creed" to deny a DOSA to delendants \Vith 

high oftender scores. Rather, the com1 ruled the record did not indicate 

that Mr. Steele's offender score was the primary reason the court denied 

the DOSA, and the sentencing court considered Mr. Steele's failure to take 

advantage of prior treatment opportunities. Opinion at 9-1 0. As indicated 

by the above excerpt, however, the sentencing comtmade clear that it 

would not grant a DOSA to any defendant with a high otTender score. 

The mling of the Court of Appeals that the sentencing court 

meaningfully considered Mr. Steele's request tor a DOSA is unsupported 

by the record. contrary to this Court's decision in Grayson. and involves 

involve an issue of substantial public interest that should be determined by 

11 



this Court. Pursuant to RAP 13.4(b )(1 ), and ( 4), this Court should accept 

rev1ew. 

f. CONCLUSION 

The Court of Appeals incorrectly ruled Mr. Steele was not in 

custody for purposes of Miranda when he was interrogated prior to his 

formal arrest. The Comi of Appeals also incorrectly ruled Mr. Steele's 

request for a DOSA was given meaningful consideration by the sentencing 

court. For the foregoing reasons, this Court should accept review. 

_, ~"' DATED thi&'j() day of December 2014. 

Respectfully submitted, 

Sarah M. Hrobsky (12 ) 
Washington Appellate Project (91052) 
Attorneys for Petitioner 
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IN THE COURT OF APPEALS OF THE STATE oi1WA~tNGTON 
DIVISION II 

STATE OF WASHINGTON, 

Respondent, 

v. 

ANDREW STEELE, 

A ellant. 
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STATE OF WASHINGTON 
BYNo. ~8-ll 

OE'P y. 

uNPUBLISHED OPINION 

MELNICK, J - Andrew Steele appeals from his conviction for unlaWful possession of a 

firearm in the first degree, possessing a stolen firearm, and possessing stolen property in the third 

degree. Steele argues that the police violated his Miranda1 rights when they contacted and spoke 

with him about a missing firearm and other items and the trial court abused its discretion by 

categorically refusing to consider him for a Drug Offender Sentencing Alternative (DOSA) 

sentence.2 We reject Steele's claims and affirm his convictions and sentence. 

FACTS 

While Officer Joshua Deroche ate dinner somebody broke into his truck. The suspect stole 

a backpack containing Deroche's uruform, badge, personal handgun, and several assaUlt rifle 

ammunition magazines. The handgun was loaded and operational. 

-
The following day~ Andrew Steele visited his friend, James Baldwin. Steele offered to 

show Baldwin a "secret." Report of Proceedings (RP) (Mar. 19, 2013) at 124. Steele then showed 

Baldwin a gun and a backpack. The backpack contained two rifle magazines, a pair of binoculars, 

and a police badge. Steele claimed he had found the backpack and gun in some bushes in Fife. 

1 Miranda v. Arizona; 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966). 

2 RCW 9.94A.660. 



44840-8-II 

Baldwin told Steele to tum in the items, but Steele refused, stating that he planned to sell the gun 

and backpack. Baldwin contacted the police the next morning. 

Detective Stuart Hoisington visited Steele's house, contacted Steele's wife by phone, and 

attempted to call Steele's cell phone twice. The second time, Hoisington successfully contacted 

Steele by phone. Hoisington told Steele ''there [were] some missing items ... and that his mime 

had come up in the investigation as someone who might be able to help us locate them." RP (Mar. 

19, 2013) at 35. Hoisington never told Steele that he had to meet with the police or that he would 

be arrested if he failed to do so. Steele agreed to meet with police at a grocery store. 

Hoisington, accompanied by Detective Erik Timothy, went to meet Steele. Both detectives 

were in plain clothes, although their badges and weapons were visible. Several patrol cars were 

stationed in the area, but not in sight. 

Steele arrived at the grocery store after the detectives and called Hoisington's phone to tell 

the detectives his location. Steele met the detectives and admitted he haci been in possession of 

the stolen items, but that he no longer had them. Steele offered to show the police where he had 

last seen the missing items, at a truck stop in Fife. The detectives frisked Steele and placed him in 

Timothy's unmarked car. Steele was not handcuffed or otherwise restrained during this time, and 

Timothy's car did not contain a partition or cage. 

Steele directed the detectives to the tiuck stop. He told the police the items were in a bush. 

The detectives took turns searching the bushes, with one detective always staying in the car with 

Steele. The search did not tum up the stolen property. 

Following the search, the detectives asked Steele if he would be willing to accompany them 

to police headquarters and make a formal statement. Steele agreed to do so. At the station, Steele 

received Miranda warnings for the first time. Steele stated that he understood his rights and wished 

2 
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to answer the police's questions. Steele never asked to leave or to speak to an attorney and never 

invoked his right to remain silent .. 

After he gave his statement, Steele was placed in a holding cell. Approximately 15 to 20 

minutes later, the police asked Steele if he could get the gun and badge back. Steele said that he 

could "probably get the gun and badge back" within 48 hours and asked the police if there was a 

reward for the recovery of the gun. RP (Mar. 20, 2013) at 209. 

PROCEDURAL HISTORY 

The State charged Steele with unlawful possession of a firearm in the first degree, 

possessing a stolen firearm, and possessing stolen property in the third degree. Prior to trial, Steele 

moved to suppress "any and all statements obtained by law enforcement of the defendant." Clerk's 

Papers (CP) at 10. The court held a confession hearing pursuant to CrR 3.5, at which Steele 

testified that he understood he did not have to speak With the detectives. He explained that he 

spoke with them because he was "actually trying to do what [he] believe[ d] was the right thing at 

the time." RP (Mar. 19, 2013) at 78. Steele testified that the detectives did not accuse him of 

doing anything wrong; "[t]hey just said [he] possibly knew where some missing items were" and 

Steele wanted to "clear the air." RP (Mar. 19, 2013),at 80. Steele further testified that he had 

heard the Miranda warnings many times before and knew what his Miranda rights were. 

The trial court entered written findings of fact that: (1) Steele voluntarily agreed to meet 

with the detectives; (2) Steele voluntarily agreed to show the detectives where he claimed to have 

seen the stolen items; (3) the detectives properly .advised Steele of his Miranda rights; (4) Steele 

knowingly, voluntarily and intelligently waived those rights; and (5) the detectives did not coerce 

Steele into saying anything to the police. 

3 
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law:· 

Based on these findings of fact, the trial court entered the following written conclusions of 

1. The defendant was not .in "custody" for Miranda purposes, i.e., having his 
freedom curtailed to the degree associated with a formal arrest, until he was 
handcuffed and detained after his formal interview at the police station. 

2. Prior to that point, the defendant's interaction with law enforcement was a 
voluntary, consensual, and cordial social contact that was free of coercion. 0 

3. Once advised of his Miranda rights, the defendant knowingly, voluntarily, and 
intelligently waived those rights and spoke with law enforcement. 

CP at 72. A jury returned guilty verdicts on all three counts. 

At his sentencing hearing, the State recommended a sentence of 159 months, the low end 

of the sentencing range. Steele requested a DOSA sentence. The trial court denied Steele's 

request, explaining that: 

I have a creed that I believe people can change you, but I also believe that 
people who have offender[] [scores] that exceed nine shouldn't get the benefits of 
leniency. Mr. Steele knew what his issues were. He knew when he asked for the 
last DOSA that if he didn't change his ways ... he'll be right back in the system. 

With an offender score nine plus, if you want to be an addict and you want 
to use, then you need to find a way to do that without stealing from other people or 
victimizing other people. You haven't done that. I don't feel an urge to give you 

0 

a DOSA sentence to avoid a lengthy prison term. The prison term is caused by 
your offender score, and those are items that you created for yourself. 

RP (Apr. 30, 2013) at 391-92. The court followed the State's recommendation and sentenced 

Steele to 159 months in prison. Steele timely appealed his conviction and sentence. 

ANALYSIS 

l. MIRANDA RIGHTS 

Steele argues that the trial court erroneously admitted his pre- and post-Miranda warning 

statements in violation of his right against self-incrimination. The State argues that until the police 

4 



· 44840-8-II 

handcuffed Steele, he was not in custody and that the trial court correctly admitted the statements. 

We agree with the State and affirm the trial court. 

A. Stand~dofRe~ew 

The Fifth Amendment to the United States Constitution3 and article I, section 9 of the 

Washington Constitution4 guarantee a defendant's right against self-incrimination. State v. Eas.ter, 

130 Wn.2d 228,235, 922 P.2d 1285 (1996). The two provisions ~e given the same in,terpretation. 

Easter, 130 Wn.2d at 235. In order to effectuate these provisions, law enforcement must advise a 

s~spect of his Miranda rights whenever the suspect is subjected to a custodial interrogation by an 

agent ofthe State. State v. Sargent, 111 Wn.2d 641,647,762 P.2d 1127 (1988). Here, the issue 

involves custody. 

Whether a suspect is in custody is a mixed question of law and fact. State v. $olamon, 114 

Wn. App. 781, 787, 60 P.3d 1215 (2002) (citing Thompson v. Keohane, 516 U.S. 99, 112~13, 116 

S. Ct. 457, 133 L. Ed. 2d 383 (1995)); cf State v. Rankin, 151 Wn.2d 689, 709,92 P.3d 202 (2004) 

(whether or not a suspect is seized by :police is a mixed question of law and fact). Accordingly, 

we defer to the trial court's findings of fact but review its legal conclusions de novo. This means· 

that unchallenged findings offact ~e verities on appeal, and where substantial e~dence supports 

challenged findings of fact, those facts ~e binding on appeal. State v. Broadaway, 133 Wn.2d 

118, 131, 942 P.2d 363 (1997). Substantial evidence is evidence sufficient to "persuade a fair

minded, rational person of the truth ofthe finding." State v. Hill, 123 Wn.2d 641, 644, 870 P.2d 

313 (1994). Yet, whether the facts indicate that the defendant was in custody is a legal question 

we review de novo. Solomon, 114 Wn. App. at 788-89. We address both inquiries in turn. 

3 ''No person ... shall be compelled in any criminal case to be a witness against himself." 

4 ''No person shall be compelled in any criminal case to give evidence against himself." 
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B. Factual Inquiry 

Steele does not challenge the trial court's findings that he "voluntarily agreed to meet with 

the detective" at the grocery store, that he affirmatively "called the detective" when he arrived, or 

that he ''voluntarily agreed to show the detectives where he claimed that he had last seen the stolen· 

police property that they were looking for." CP at 69, 70. Unchallenged findings of fact are 

verities on appeal. Broadaway, 133 Wn.2d at 131. 

Steele challenges the trial court's conclusion of law that his "interaction with law 

enforcement was a voluntary, consensual, and cordial social contact that was free of coercion." 

CP at 72. This putative conclusion of law is actually a finding of fact, and we analyze it as such. 

See Willener v. Sweeting, 107 Wn.2d 388, 394, 730 P.2d 45 (1986). We hold that the finding is 

. supported by substantial evidence. The police never told Steele he had done anything wrong. The 

police never told Steele that he had to meet with them, or that he would be arrested if he failed to 

do so. Rather, Steele testified that he spoke with the police because he was "trying to do what [he] 

believe[d] was the right thing at the time" and that he wanted to "clear the air." RP (Mar. 19, 

2013) at 78, 80. Therefore, as the trial court found and Steele did not contest, Steele voluntarily 

agreed to meet with the detectives at the grocery store.· On the day of the mee!iflg, Steele came to 

the parking lot and affirmatively contacted the police to let them know that he had arrived. Steele 

affirmatively volunteered the location of the truck stop where he claimed the stolen items were 

located, and offered to take the police there and show them. 

Steele did testify that the police knocked on his doors and windows during their initial 

attempt to contact him at his home, and that he feared the police would beat him up. But in light 

of the evidence that Steele voluntarily parti.cipated in the police's search for the stolen items, a 

fair-minded, rational person could reject Steele's bare assertion that he thought he would be beaten 
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up if he did not comply. See Hill, 123 Wn.2d at 644. We hold that the trial court's findings were 

supported by substantial evidence. 

Steele also challenges the trial court's finding that "[a]t no point ... did anyon~ engage in 

any direct or implied threats, promises, or coercive conduct in order to get the defendant to (a) 

meet for an interview, (b) go to the truck stop to show the detectives where he claimed he had left 

the stolen property, or (c) go to the police station to g!ve a formal taped interview." CP at 71. For 

the same reasons described above, substantial evidence existed for the tcial court to conclude that 

the police did not coerce Steele into speaking with them. We hold that the challenged findings of 

fact are binding on appeal. 

C. Legal Inquiry 

Custody exists only if a reasonable person in Steele's position would have believed that he 

was in police custody "with the loss of freedom associated with a formal arrest." State v. Lorenz, 

152 Wn.2d 22, 37, 93 P.3d 133 (2004). 

Here, a reasonable person in Steele's position would not have believed that he was in police 

custody during the search for the stolen items. Steele voluntarily agreed to meet with the police, 

affirmatively came forward to contact the police on the day of the meeting, and voluntarily agreed 

to show the detectives where he claimed the stolen items could be found. Steele had not been 

accused of any wrongdoing and would not have been arrested if he had refused to cooperate. 

Steele's freedom was not curtailed during his interactions with the police; instead, he cooperated 

·with the investigation of his own accord, because he wanted to do the right thing. We hold that 

Steele was not in custody until the detectives took him to the police station and gave him Miranda 

warnings.· 
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Steele also argues that his pre-warning statements tainted his post-waining statement at the 

police station. We reject this argument because Steele's pre~warning statements were voluntary 

and not the product of custodial interrogation, and the trial court properly admitted Steele's pre

warning statements. We hold that the police did not violate Steele's Miranda rights, and we affirm 

his convictions. 

II. DOSA 

Steele argues that the trial court failed to exercise its discretion when it categorically denied 

his request for a DOSA. The State argues that the trial court properly considered and rejected the 

DOSA. We agree with the State and affirm the trial court. 

A. STANDARD OF REVIEW 

The DOSA program authorizes trial judges to sentence eligible, non-violent offenders to a 

reduced sentence, substance abuse treatment, and increased supervision in an attempt to help the 

offender recover from addiction. State v. Grayson, 154 Wn.2d 333,337-38, 111 P.3d 1183 (2005). 

Whether to give a DOSA is a decision left to the trial judge's discretion. Grayson, 154 Wn.2d at. 

335. The trial court's decision will not be disturbed on appeal unless the court's decision is 

'"manifestly unreasonable or based on untenable grounds or untenable reasons.'" State v. Dye, 

178 Wn.2d 541,548,309 P.3d 1192 (2013) (quoting in reMarriage of Littlefield, 133 Wn.2d 39, 

46-47, 940 P.2d 1362 (1997)). 

Generally, the DOSA sentencing deCision is not reviewable. Grayson, 154 Wn.2d at 338 

(citing RCW 9.94A.585(1); State v. Bramme, 115 Wn. App. 844, 850, 64 P.3d 60 (2003)). 

However, an offender may always challenge the procedure by which a sentence is imposed. 

Grayson, 154 Wn.2d at 338. Here, Steele asserts that the trial court failed to exercise its statutory 

discretion by categorically refusing to constder him for a DOSA. 
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B. CONSIDERATION OF DOSA SENTENCE 

Although no defendant is entitled to an exceptional sentence below the standard range, 

every defendant is entitled to ask the trial court for such a sentence "and to have the alternative 

actually considered." Grayson, 154 Wn.2d at 342. When a trial court categorically refuses to 

consider a DOSA, or refuses to consider a DOSA for a class of offenders, the trial court fails to 

exercise discretion and is subject to reversal. Grayson, 154 Wn.2d at 342. For example, when a 

trial court denies a DOSA for the "primary reason" that the trial judge believes there is inadequate 

funding to support the program, the court commits reversible error. Grayson, 154 Wn.2d at 342. 

In Grayson, the trial court failed to consider the defendant's individualized circumstances 

on the record. 154 Wn.2d at 342. Rather, the only reason for denying the DOSA that the judge 

articulated was the judge's belief that there were insufficient funds. Grayson, 154 Wn.2d at 342. 
. . 
Here, in contrast, the judge took Steele's particular circumstances into account. At Steele's 

sentencing hearing, the State pointed out that Steele had already had multiple opportunities to 

engage in substance abuse treatment. The court reviewed notes from a previous conviction after 

which Steele had also asked for a DOSA. 

After taking this information into account, the court stated that: 

Mr. Steele knew what his issues were. He knew when he asked for the last 
DOSA that if he didn't change his ways, and specifically the examiner said if he 
doesn't stop hanging with people that get him to use once again and cause him to 
relapse, he'll be right back in the system. Those were prophetic words in 2007 
when they were spoken. 

RP (Apr. 30, 2013) at 391. The court reviewed Steele's history relating to addiction and crime, 

relied on that information, and made a determination on the record that Steele should not receive 

a DOSA. Although the court also stated that "I also believe that people who have offender[ ] 

[scores] that exceed irine shouldn't get the benefits of leniency," there is no indication that Steele's 
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offender score was the primary reason the court denied the DOSA. RP (Apr. 30, 2013) at 391. 

The court expressly relied on Steele's failure to take advantage of prior treatment opportunities 

and to heed the advice of his examiner in a previous case. We hold the trial court did not abuse its 

discretion by denying the DOSA. Therefore, we affirm his convictions and sentence. 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 

2.06.040, it is so ordered. 

AA~~-·-
Melnick, J. J 

We concur: 

~~~j·-
Maxa, J. 
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